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This case involves a claimof sex discrimnation against the
United States Postal Service brought under Title VII of the G vil
Ri ghts Act and the Pennsyl vania Human Rel ations Act (PHRA).
Plaintiff clains that her supervisor and co-workers created a
hostile work environnment while she was enpl oyed by defendant as a
postal worker at the Kutztown and Hanburg, Pennsylvani a Post
Ofices. Plaintiff clains that defendant is vicariously liable
for the conduct of the supervisor and co-workers who created the
hostile environnment. Defendant denies that the person charged
wi th the sexual harassnment at the Kutztown Post Ofice was
plaintiff’s supervisor. Rather, defendant clains that the
conduct at issue was undertaken by one of plaintiff’s co-workers.
Furt her, defendant argues that since it took pronpt renedi al

action to stop the harassnent upon |learning of plaintiff’s



conplaint, it cannot be held vicariously liable for the conduct
of plaintiff’s co-worker. Regarding plaintiff’s enploynment at

t he Hanmburg Post O fice, defendant argues that the conduct of
which plaintiff conplains is not sufficient to constitute sexual
harassnent because it was not sexually offensive or suggestive
and plaintiff can not show that it was notivated by her sex. The
case is before the court on defendant’s notion for summary
judgnent as to all of plaintiff’s clains. For the foll ow ng

reasons, defendant’s notion will be granted.

| . FACTS

The followi ng facts are uncontested or viewed in the |ight
nmost favorable to plaintiff. Beginning on or about Novenber 1
1995, while enployed at the Kutztown Post Ofice, plaintiff was
subj ected to several unwel coned sexual advances by M. Jay
Went zel , anot her enpl oyee at the Kutztown Post Ofice. (Pl.’s
Aff., p. 1). These advances included M. Wntzel’s rubbing
plaintiff’s back, forcing food into plaintiff’s nouth, placing
his hand under plaintiff’s shirt, placing his hands inside the
back of plaintiff’s pants, pulling plaintiff toward himin
attenpts to kiss her, placing unwanted gifts and cards in
plaintiff’s car, and generally harassing plaintiff. (Pl.’s Aff.,
p. 1). In fact, M. Wntzel ultinmately entered the Berks County

Accel erated Rehabilitative Disposition Programon charges of



stal ki ng and harassing plaintiff. (Pl. s Resp., Ex. B).

After these unwanted sexual advances occurred, plaintiff
reported M. Wentzel’s conduct to her immedi ate supervi sor,
Post master Robert Sarnoski. (Pl.’s Aff., p. 1). As a result of
plaintiff’s report and because of his conduct toward plaintiff,
M. Wentzel was suspended for one week. (Def.’s Mem, Ex. 7).
Al so, thereafter, the postal authorities arranged both
plaintiff’s and M. Wentzel’'s work schedules to ensure that they
both were not physically present in the post office at the sane
time. (Pl.’s Aff., p. 2).

On January 20, 1996, approxinmately two to three nonths
after M. Wentzel’ s all eged sexual advancenents, M. Wntzel’s
son and anot her man confronted plaintiff while she was delivering
mail. The unidentified man “rmade an angry face at [her], raised
his fist and shook it at [her].” (Pl.’s Aff., p. 2). On
February 2, 1996, plaintiff reported to work and was i nforned by
a clerk that M. Wentzel had tel ephoned and asked why plaintiff’s
car was at the post office. (Pl.’s Aff., p. 2). I n addition,
on February 3, 1996, plaintiff was delivering nail after a
particul arly heavy snowfall when she noticed tire tracks at each
mai | box al ong her route. (Pl.’s Aff., p. 2). According to
plaintiff, she took these tracks as an indication that “M.

Went zel was letting [her] know that he had been there, by driving

the route before [her].” (Pl.’s Aff., p. 2). Plaintiff notified



the postal authorities of each of these incidents, but the postal
authorities took no action. (Pl.’s Aff., p. 3).

Due to the stress caused by M. Wntzel’s sexual harassnent
and by these three post-harassnent incidents, plaintiff requested
and was granted a transfer to the Hanburg Post O fice. Wile at
t he Hanmburg Post O fice, plaintiff became aware that her co-
wor kers knew of her reasons for |eaving the Kutztown Post Ofice.
(PI.”s Aff., p. 3). In fact, plaintiff heard other enployees
make statenents to the effect that “they better watch what they
say or they mght get in trouble for sexual harassnment.” (Pl.’s
Atf., p. 3). Wile enployed at the Hanburg Post Ofi ce,
plaintiff was “treated |like an outcast” and generally ignored by
her co-workers. (Pl.’s Aff., p. 3).

Plaintiff’s clainms raise three principal issues. The first
is whether M. Wentzel was plaintiff’s supervisor. The second is
whet her defendant took pronpt renedial action to stop M.

Went zel ' s harassnent after learning of plaintiff’s conplaint.
The third is whether M. Wentzel’s conduct during the all eged

i nci dents of January 20, 1996, February 2, 1996, and February 3,
1996 and the conduct of plaintiff’s co-workers while she was
assigned to the Hanburg Post O fice constituted discrimnation

because of plaintiff’s sex.

1. LEGAL STANDARD



Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Wuen ruling on a notion for sunmary

judgnent, the court nust view the evidence in the |ight nost

favorable to the non-novant. See Matsushita Elec. |Indus. Co.,

Ltd. v. Zenith Radio Corp., 475 U S. 574, 587, 106 S. . 1348

(1986). The court nust accept the non-novant's version of the
facts as true, and resolve conflicts in the non-novant's favor.

See Big Apple BMN Inc. v. BMNof N Amer., Inc., 974 F.2d 1358,

1363 (3d CGir. 1992), cert. denied, 507 U S 912, 113 S. C. 1262

(1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. Ct. 2548

(1986). Once the novant has done so, however, the non-noving
party cannot rest on its pleadings. See Fed. R Cv. P. 56(e).
Rat her, the non-novant nust then “make a showi ng sufficient to
establish the existence of every elenent essential to his case,
based on the affidavits or by depositions and adm ssions on

file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d Gr. 1992);

see al so Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106

S. Ct. 2505 (1986).



I11. ANALYSI S

A Title VII and PHRA Hostile Environnment d ains

1. Enpl oyer hostile environnent liability

A fermale plaintiff alleging that sexual harassnent created
an abusive or hostile working environnment nust show by the
totality of the circunstances that a hostile or abusive working
envi ronnent exists “which is severe enough to affect the

psychol ogi cal stability of a [fermale] enployee.” Andrews v. Gty

of Phil adel phia, 895 F.2d 1469, 1482 (3d G r. 1990) (quoting

Vance v. Southern Bell Tel.& Tel. Co., 863 F.2d 1503, 1510 (11th

Cr. 1989)). 1In order to prove a hostile work environnent,
plaintiff nust show (1) that she suffered intentional

di scrim nation because of her sex; (2) the discrimnation was
pervasive and regular; (3) the discrimnation detrinentally
affected the plaintiff; (4) the discrimnation would
detrinentally affect a reasonabl e person of the sane sex in that
position; and (5) the existence of respondeat superior liability.

Kunin v. Sears Roebuck & Co., 175 F.3d 289, 293 (3d Gr. 1999),

cert. denied, =S C. __, 1999 W 552858 (Nov. 1, 1999)(citing

Andrews, 895 F.2d at 1482)).1

'Plaintiff’s hostile environnent clains are exani ned solely
under Title VII in light of the fact that the Pennsylvania Human
Rel ations Act and Title VIl are construed to be consistently
interpreted. See Kelly v. Drexel University, 94 F.3d 102, 105
(3d Cir. 1996)(noting that while PA courts are not bound to
construe PHRA consistent with Title VII, they generally do so);
Gonez v. Allegheny Health Services, Inc., 71 F.3d 1079, 1084 (3d

6



An enployer is not always vicariously liable for a hostile
work environnent. Kunin, 175 F.3d at 293. Rather, liability
depends upon whet her the person charged with creating the hostile
environnent is the plaintiff’s “supervisor with i medi ate (or

successively higher) authority over the enpl oyee.” Faragher v.

Gty of Boca Raton, 118 S. C. 2275, 2292-93 (1998). If he is,

the enployer will be ultimately |iable for the supervisor’s
conduct, provided that the supervisor took “tangi bl e enpl oynent
action” against the enployee. 1d. at 2293. “Tangi bl e enpl oynent
action” includes enploynent related actions such as “di scharge,

denotion, or undesirable reassignnent.” Burlington Industries,

Inc. v. Ellerth, 118 S. C. 2257, 2270 (1998); Faragher, 118 S.

. at 2293. However, if the supervisor charged with creating
the hostile environnment did not take “tangi bl e enpl oynent action”
agai nst the enpl oyee, the enployer may raise as an affirmative
defense to liability the fact that it “exercised reasonable care
to prevent and correct pronptly any sexual ly harassi ng behavi or
and that the plaintiff enployee unreasonably failed to take

advant age of any preventive or corrective opportunities provided

Cr. 1995), cert. denied, 116 S. . 2524 (1996) (providi ng that
PHRA is construed consistent with interpretation of Title VII);
Adark v. Commonwealth of PA, 885 F. Supp. 694, 714 (E. D. Pa.

1995) (“The courts have uniformy held that the PHRA shoul d be
interpreted consistent with Title VII.”); dickstein v. Nesham ny
School District, 1999 W 58578, *6 (E.D. Pa. Jan. 26,

1999) (Hutton, J.)(“Federal courts have uniformy held that the
PHRA shoul d be interpreted consistently with Title VII.")

7



by the enployer or to avoid harmotherwise . . . .” DurhamlLife

| nsurance Co. v. Evans, 166 F.3d 139, 150 (3d G r. 1999) (quoting

Ellerth, 118 S. . at 2270).

On the other hand, if the person charged with creating the
hostile environment is the clainmant’s co-worker, and not a
supervisor, “liability exists [only] where the defendant knew or
shoul d have known of the harassnent and failed to take pronpt

remedi al action.” Kunin, 175 F.3d at 293 (citing Andrews, 895

F.2d at 1486)(citations omtted in original)). “Pronpt renedial
action” is conduct “reasonably calculated to prevent further

harassnent.” Boneberger v. Plynouth Township, 132 F.3d 20, 26

(3d Gir. 1997)(citing Knabe v. Boury Corp., 114 F.3d 407, 412 (3d

Gr. 1997)).

2. Standard for determ ning whet her the person
commtting the harassnent is a supervisor or co-
wor ker

Nei t her Faragher nor Ellerth, the Suprene Court’s | atest
pronouncenents on sexual hostile environnent liability, expressly
defined the term supervisor for purposes of determ ning an
enployer’s liability for a hostile work environnent. In
Far agher, the Court noted that the power to supervise includes
the authority “to hire and fire, and to set work schedul es and

pay rates. Faragher, 118 S. C. at 2291.2 Ellerth

21t should be noted that since the Court was not faced with
t he question of whether those individuals responsible for the
hostil e environment were in fact supervisors, this insight was

8



i ndicated that a supervisor with the power to take “tangible
enpl oynment action” affecting another enployee is one who coul d
trigger “a significant change in [the enpl oyee’s] enpl oynent
status, such as hiring, firing, failing to pronote, reassignnment
wth significantly different responsibilities, or a decision
causing a significant change in benefits.” Ellerth, 118 S. C.
at 2269.% In turn, the Third Circuit has explained that the
authority to act alone on the enployer’s behalf, with no other

controls, is not required for an enpl oyee to possess supervisory

not necessary to its analysis. It is, however, useful to point
out that the individuals identified as supervisors in Faragher
possessed “virtually unchecked authority” over their subordi nates
and “directly control[ed] and supervis[ed] all aspects of

[ Far agher’ s] day-to-day activities.” Faragher, 118 S. C. at
2293.

3 Judge Robert Kelly recently approved a jury instruction
permtting consideration of many of the sanme factors in
determ ni ng whether an individual is the plaintiff’s supervisor.
The charge instructed the jury that it coul d:

[t]ake into consideration whether Dr. Jones had

i mredi ate authority over the Plaintiffs as their
departnent chairman, whether Dr. Jones had direct
ability to influence hiring and firing deci sions,
whet her Dr. Jones had authority to influence
Plaintiffs’ work schedul es, whether Dr. Jones could
evaluate Plaintiffs. Al so, you should consider whether
Dr. Jones . . . could effect a significant change in
[the Plaintiffs’] enploynent status such as firing,
hiring, failing to pronote, a reassignment with .
significantly different responsibilities.

Gentner v. Cheney University of Pennsylvania, 1999 W. 820864, *18
(E.D. Pa. Oct. 14, 1999)(Kelly, J.).
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authority. Durhamlife, 166 F.3d at 154-55.*
In the aftermath of Faragher and Ellerth, the EECC
has defined an enpl oyee’ s supervisor “[as] (1) the individual
[who] has authority to undertake or recomrend tangi bl e enpl oynent
deci sions affecting the enpl oyee, or (2) the individual [who] has
authority to direct the enployee’'s daily work activities.”®
Recently, in synthesizing these authorities, Judge Hutton
found hel pful the followng Seventh Grcuit fornulation:
Hence it is manifest that the essence of supervisory
status is the authority to affect the terns and
conditions of the victims enploynment. This authority
primarily consists of the power to hire, fire, denote,
pronote, transfer, or discipline an enployee. Absent
an entrustnent of at |east sone of this authority, an
enpl oyee does not qualify as a supervisor for purposes
inmputing [sic] liability to the enployer.?®
Wth these teachings in mnd, the court turns to M.

Went zel s enpl oynent st at us.

3. Was M. Wentzel plaintiff’'s supervisor or co-worker?

* The enpl oyee who qualified as a supervisor in DurhamlLife
was part of a three person group who decided to instruct the
plaintiff’s direct supervisor to renove her fromher office and
initiate a lawsuit against her. Durhamlife, 166 F.3d at 154.

® EECC Enforcement QGui dance: Vicarious Enployer Liability
for Unl awful Harassnent by Supervisors (6/18/99),
EEQCC Conpl i ance Manual (BNA) N: 4075 (Bi nder 3);
(www. eeoc. gov/ docs/ harassnent. html ).

® dickstein v. Neshanminy School District, 1999 W 58578,
*12-13 (E.D. Pa. Jan. 26, 1999)(Hutton, J.)(gquoting Parkins v.
Cvil Constructors of Illinois, Inc., 163 F.3d 1027, 1034 (7th
Cr. 1998)).

10



Plaintiff clainms that “M. Wentzel falls under the category
of her supervisor as she was his sub[stitute] and he set the
schedul e and | et her know when she would be comng to work. He
al so nonitored and eval uated her work and gave her feedback if
warranted.” (Pl.’s Resp., p.7). None of these clains is
supported by affidavit, deposition testinony, or other citation
to the record.

I n response, defendant argues that the position held by M.
Went zel was not a supervisory position, but rather M. Wntzel
performed the job of rural carrier. Defendant asserts that the
pay grade assigned to M. Wentzel was not a supervisory pay
grade, that rural carriers are not authorized under the rel evant
regulations to hire or fire or recomend hiring or firing of
their substitutes, and rural carriers do not participate in the
hiring process of their substitutes. Unlike plaintiff’s proffer,
defendant’ s argunents are supported by the uncontroverted
affidavit of the Hanburg Post O fice Postmaster. (Def.’s Mem,
Ex. 18). Moreover, by plaintiff’s own adm ssion, her supervisor
at the Kutztown Post O fice was Robert Sarnoski, the Kutztown
Post master, and not M. Wentzel. (Pl.’s Resp., p. 2-3). In
fact, plaintiff’s owm affidavit of July 21, 1997, refers to M.
Went zel as “an enpl oyee [not a supervisor] fromthe Kutztown Post
Ofice.” (Def.’s Mem, Ex. 5).

Finally, in her sworn testinmony before an adm nistrative

11



judge in the earlier stages of the litigation of this matter,
plaintiff stated that M. Wentzel was not “the managenent who
gives you the days to your schedule.” Rather, plaintiff
i ndi cated that John Wentzel was “the man | sub for
(Def.’s Mem, Ex. 17).

The burden of proof to show that M. Wentzel was plaintiff’s
supervisor lies with plaintiff. Andrews, 895 F.2d at 1482
(explaining that plaintiff nmust establish enployer liability as
el ement of hostile environnent clain). As the party with the
burden of proof, plaintiff nmust show, at this stage of the
proceedi ngs, the existence of a genuine issue of material fact
whi ch precludes the entry of judgnent for the noving party on
this issue. Plaintiff, however, has not shown that M. Wentzel
had authority to hire, fire, re-assign, or denote her or set her
wor k schedule or pay rate, or that M. Wentzel had the power to
take tangi bl e enpl oynent action agai nst her or affect her daily
work activities. @Gven that plaintiff has failed to point to
evidence in the record to show the existence of a genuine issue
of material fact, the court concludes that plaintiff has failed
to carry her burden of proof of showing that M. Wntzel was her

supervi sor.

4. Defendant’s liability for conduct that occurred
before January 2, 1996 at the Kutztown Post O fice

Because M. Wentzel was plaintiff’s co-worker, and not her

12



supervi sor, defendant is |iable for M. Wntzel’s conduct in
creating a hostile environnent only if it “knew or should have
known of the harassnent and failed to take pronpt renedi al
action.” Kunin, 175 F.2d at 293 (citation omtted).

Def endant clains that it first |earned of M. Wentzel’'s
sexual advances toward plaintiff on January 2, 1996, when
plaintiff called the Postmaster for the Kutztown Post Ofice.
(Def.’s Mem, Ex. 4, p. 1). The next day, the Postnaster net
wth plaintiff. (Def.’s Mem, Ex. 4, p. 1-2). At the concl usion
of this neeting, the Postnmaster advised plaintiff that she woul d
not be forced to have any further contact wwth M. Wentzel until
the postal authorities could conduct an investigation of her
allegations. (Def.’s Mem, Ex. 4, p. 2). On January 26, 1996,
upon conpletion of the investigation, the Postnmaster issued a
noti ce of suspension to M. Wentzel for sexually harassing
plaintiff and took care that the schedules of plaintiff and M.
Went zel provided that they would not both be physically in the
building at the sane tine. (Def.’s Mem, Ex. 6, 7). Thereafter,
plaintiff applied for and was permtted to transfer fromthe
Kut zt own Post O fice to another post office in the sane position
as she held in Kutztowmn. (Pl.’s Conpl., T 25).

The court concludes that suspendi ng the of fending
i ndi vidual, taking specific steps to ensure that he woul d not

come in contact with plaintiff at the post office, and | ater

13



agreeing to plaintiff’s request for a voluntary transfer to
anot her post office is conduct “reasonably cal cul ated to prevent

further harassnent.” Boneberger, 132 F.3d at 26 (citation

omtted). Therefore, the court also concludes that defendant
took “pronpt renedial action” to stop M. Wntzel from sexually
harassing plaintiff.

5. Defendant’s liability for conduct that occurred
after January 2, 1996 at the Kutztown Post Ofice

Plaintiff contends both that M. Wentzel continued to harass
her after January 2, 1996, when she first reported the matter to
t he Kutztown Postnmaster, and that the postal authorities took no
action in response to her complaints. (Pl. s Aff., p. 3).
Plaintiff’s proof of a post-January 2, 1996 hostile work
envi ronnment consists of three episodes of intimdation by M.
Wentzel: (1) a confrontation between M. Wentzel’'s son, an
uni dentified man, both of whom were presumably acting at M.

Went zel ' s direction, and plaintiff while plaintiff was delivering
mai | and during which the unidentified man raised his fist in
anger toward plaintiff; (2) M. Wntzel’'s tel ephone call to the
Kut zt own Post O fice apparently to |learn why plaintiff’s car was
parked in the post office parking lot; and (3) finding tire marks
| eading to every mail box along plaintiff’s mail route which she
deduced were nmade by M. Wentzel in an attenpt to let plaintiff
“know that he had been there, by driving the route before [her].”

(Pl.”s Aff., p. 2). Plaintiff reported these incidents to the

14



postal authorities, but contends that the postal authorities took
no action. (Pl.’ s Aff., p. 3).

In anal yzing defendant’s liability for a hostile work
environnent, the court nust first determ ne whether plaintiff was
the victimof sexual harassnment after January 2, 1996. It is
axiomati c that an enpl oyer can not be said to have known or
shoul d have known about sexual harassnent and taken pronpt
remedi al action unless sexual harassnent actually occurred. In
ot her words, an enployer is not liable under Title VII for
failing to take pronpt renedial action to stop offensive conduct
by a co-worker if the conplaint made, while styled as one for
sexual harassnent and even if perceived by the conplainant to be
one of sexual harassnment, concerns conduct that was not notivated
by the conplainant’s sex. The Third Crcuit has instructed that
plaintiff has the burden of showi ng that her sex was a
substantial factor in the discrimnation and that if she had been
a mal e, she would not have been treated in a simlar manner.
Andrews, 895 F.2d at 1485 (citations omtted). The court noted
that while sexual overtones are not necessary to show
di scrim nation because of plaintiff’s sex, the offendi ng conduct

must nonet hel ess be notivated by her sex. DurhamlLife, 166 F.3d

at 148 (citing Aman v. Cort Furniture Rental Corp., 85 F.3d 1074,

1083 (3d Gir. 1996)).

In this case, plaintiff points to no evidence in the record

15



whi ch shows that the post-January 2, 1996 conduct, even if true,
was notivated by plaintiff’s sex. In other words, plaintiff is
sinply presum ng that because M. Wntzel had harassed her in the
past because of her sex, every subsequent incident between her
and M. \Wentzel was necessarily simlarly notivated by her sex.’
However, not every friction in the workplace between a man and a
woman supports a cl aimof sexual harassnent. Nor does Title VI
enact a general |abor code which addresses all fornms of disputes
bet ween co-workers. Thus, the court will not adopt plaintiff’s
“presunption” that because M. Wentzel had previously harassed
her sexually, all subsequent incidents between M. Wntzel and
her were simlarly and necessarily animated by plaintiff’s sex.
Wiile plaintiff may have been understandably di sconcerted by
these incidents and nay have reason to conplain against M.

Went zel in other fora and under other statutes, plaintiff has

of fered no evidence that M. Wentzel’s post-January 2, 1996
conduct was notivated by plaintiff’s sex, and therefore that she
faced intentional discrimnation “because of her sex.” Andrews,

895 F.2d at 1482.

" Just as reasonable an assunption is that in his post-
January 2, 1996 conduct, M. Wentzel was notivated by a desire to
retaliate against plaintiff, not because of her sex, but because
of her having reported his earlier conduct to the postal
authorities leading to his suspension. The court, however, is
not free to decide which version of the facts to believe at this
point. Rather, the issue is whether under plaintiff’'s version of
the facts, she has shown that M. Wntzel’'s conduct was notivat ed
by her sex.
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6. Defendant’s liability for conduct that occurred at
t he Hamburg Post O fice

Plaintiff’s allegations of a hostile work environnent at the
Hanburg Post O fice, where she was transferred after January 27,
1996 at her request, are |likew se not sufficient to constitute
sexual harassnment. Plaintiff clains that in her presence, co-
wor kers used statenments such as “they better watch what they say
or they mght get in trouble for sexual harassnment.” (Pl.’s
Aff., p. 3). Further, plaintiff clainms she was “treated |i ke an
out cast” and was generally ignored by her co-wrkers. (Pl.’s
Aff., p. 3). Plaintiff proffers no evidence that the treatnent
to which she was subjected at the Hanmburg Post O fice by her co-
wor kers was sexually offensive or that it was notivated by her

sex. Durhamlife, 166 F.3d at 148 (citation omtted).

Thus, the court concludes that there exists no genuine issue
of material fact as to whether defendant took pronpt renedi al
action to stop sexual harassnment occurring before January 2, 1996
or whet her post-January 2, 1996 conducted was notivated by

plaintiff’s sex.

| V. CONCLUSI ON
I n concl usi on, because defendant has established that it is
entitled to judgnent as a matter of law on plaintiff’s hostile

environnment claim its notion will be granted.
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An appropriate order foll ows.
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